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TAXATION ANMD REVEMN
Use Tax - "raxabuity of sales of
tangible personal propexty frox
out of state mail order corpoyaté
subsidiary of foreign corporatios
maintaining local sales offic
IllinOiB.

Honorable George E. Mah:
Birector
pDepartment of Revenue
State of Illing
Springfield, /

‘ecent communication, together with
supplemental material which you have forwarded to me, in
which you reguest my opinicn as to the liability, or non-
liability, for payment of Illincis use tax hy The Robbine
Company with respect to mail order szales made from outside
Illinois by that company’s wlmlly ovnad subsidiary, The
International Mint, Inc. of Washington, D. €., The factual

situation has heen presented to you as follows:
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“The Robbing Company (Rodbins), a
Dalaware corporation, emngaged in the
manufacture and sale of jewelry and special-
ties, has its principal office and plenmt in

- Attlebero, Mass., and other sales offices

throughout the country. One of these offices
is located in Illinois and Robbine files and
pays the requisite lllinois State taxes., It
collects and remits sales taxes from its con-
punar customers in Illinois.

"Among the products Robdins menufactures
and selle is 8 line of copmemorative coina.
Theae are s0ld principally to ite wholly owned
gubgidiary, The International Mint, Inc, (In-
ternaticnal).

"International is a Pelawara corporation with
its only place of busingss im Washingten, D. C.
As indicated above, it purchases its merchandise
principally freom Robbing, but it dves have a fow
other sourcezss International saelle its merchan-
diae through direct mail solicitation. It has
no saleamen, solicitation or any other agent in
Illinois, and owns no property in Illinois. Orders
anéd payments are received ia D.¢. COrdexrs are
forwarded to Robbing, under an arrangement for
fulfillment. In accordance with this arrangement,
Robbins ehips the orders in the name of Inter-
national -~ title to the merchandise passing to
International in Attlebore, Kass. International
pays for all postage and insurance. Shipment
tracing, if neceasary, iec Internaticnal's burden.

"We are puzzled by the nature of your proposed
assesgment, namsly, the Use Tax against ghe Robbins
Cempany. While Robbins is the parent company of
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International, it iz ne more than & vendor
of International. As 3 matter of faet,
Intornaticonal has recently determined that
it ean purchage some of its merchandise
cheaper from gources other than Robbins,
and may pursue such a plan.® '

in the supplemental correspondence with the

Depertment of Rovenve from the representative of The Robbins

are relied upon by Robbins in contending that it is not

liable for collection of Illinois use taxz maasured by the
grosa receipts from sales of commenorative coins manufactured
by Robbina upon orders forwarded to it by its subsidiary, In-
ternational #Mint., It is also stated therein that the Depart~
ment of Revenue cannst rely upen my Opinion Neo. 865 (ﬁpmima
¢f the Attorney General, 1963, p. 103) as the basis for imposi-
tion of use tax upon Robbins.

Section 3 of the Illinois Use Tax Act (I11. Rev. stnt.
1971, ¢h. 120, Pax. 439.3) imposes & tax "upon the prwilm

of using in this State tangible personal propertyjpurchased at




Honorable George B, Mahin
Page 4

retail from a retailer.® It also provides that the tam
“shall be collected from the purchaser by a retailer main-
taining a place of business in this state.......”. Sectien
2 of the Act (Iil. Rev. Stat. 1971, ¢h. 120, Par. 432.2) de-
fines a "Retailer maintaining & place of business in this
State® as any retailer:

"1, Having or maintaining within this
State, directly or by a subsidiary, an office,
distridution house, ssles house, warchouse ox
other place of business, or any agent or othex
representative operating within this State
under the authority of the retailer or its
subsidiary, irrespective of whethexr such place
of business or agent or other representative
is located here permanently cor temporarily,
or whether such retailer or subsidiary ie
licensed to do business in this State, or

2. Engaging in aalw&unq orders wWithin
this State from users by means of catalogues
or other advertieing, whether such orders are
raceived or accepted within or without this
State.”

Rule 2, Subsection 9 of the Department of Revenue's
Use Tax Rules provides:

in Q&g Btate. ‘Ratnilor mintainmg a place ef
business in this State', or any like term, shall
mean and include any retailer having or maintaining
within this State, divectly or by a subsidiary,

an effice, distribution house, salee house, warehouse




Honoreble George B. Mshin

Page 5

er other place of business, or any agent

or cther representative operating within
thiz State under the authority of the re-
tailer or its subsidiary, irreaspective of
whether such place of business or agent

or other representative is located here _
permanently or temporarily, or whether such
rotailer or gubsidiary is licensed to do
business in this 3tste, or

“it does not matter that an agent may

. engage in business on his own account in

other transactions, nor that such agent may
act as agent for other persons in other
transactions, nor that he ia not an employee -
but is an independent contractor acting as
agent. The term ‘agent' is broader than the
term ‘employee‘. ‘Agent' includes anyone
acting under the principal’s authority ia

an agenocy capacity.”

Nearly sll of the case law for the past zwenty-mm |

or thirty years involving the power of & state to impose ite

taxes upon a &xeﬁgﬂ corporation revelves about the quantm

of whother there is, or is not, 3 sufficient "smxua er %:Imie-

aum contact® of such corporaticn:with the taxing state oo as

te justify the impositicn of the tax.

“Hexus” ie défm@é generally 8s a “connection, inter-

connection, tie, 1link" - Webster's Third New International

Dictionary (1963) p. 1524. In ite lsgal comnotation it in
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referred to as the “"nexus theory® or “minimum contact testa®
(Ballentine‘s Law Dictionary 3d edition, p. 802.) It has
bean stated that:

“The “'e@ni:aet“ or ‘nexus® thwzy WA
established by Internation ve Co

Waghington, {(1945) 326 u. s,. 33.&; 80 L, Ed.

8%, 6 8. Ct. 154, 161 A.L.R, 1057, in

which it was held that due process as to
jurisdiction of a state to vender a judgment

in person or against a defendant has °certain
minimum contacts’ with the state 'such that the
maintenance of the suit does not offend "tradi-
tional notions of falr play and substantial
justice®.® The ‘nexus’ or ‘contact’ thereof
has been applied to test a state’s power to tax
a foreign cerporaticon.”

67 A.L.R. 24 Annotated p. 1330.

A brief review of the leading mrﬂnent cages dis-

closes that in Fel

306 U, 8. 62, it was held that under Mi@n 6 of the California
Use Tax Act (similar to Section 3 of the Illimois statute) an
I1linois co:poratim ungualified toc do busineass in Califoraia
but maintaining s place of business in that state, could be
compelied to collect use tax from customers in the state where
sales were made through general agents subject to the approval

of its out of state office.
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The companion cases of Nelgeﬁ v. Sears, Roebuck
& Co., 312 U. S. 3592 and Helson v. Montdomery VWard & Co.,

312 U. 8. 373, both concerned foreign mail order firms regis-
tezed to do business in the State of Icwa and maintaining |

. rgﬁail stores there. The court upheld the State’'s reqﬁire-
ment that these companies collect use tax on mail aﬁde#é;aent
by lowa purchasers to ﬁhair out of state branches to be filled
by direct mail shipments or by common carrier. 7The court

stated:

B & & 2 * %

So the nub of the present contro-
versy centers on the use of respondent
as the ccllection agent for Iowa. The
imposition of such a duty, however, was held
not to be an unconstitutional burden ¢cn &
foreign corporation in Monamotor Oil Co. v.
Johngon, 292 U. S. 86, and Felt & Tarrant Mfg.
Cp. v. Gallagher, 306 U, S. 62. But respond-
ent insists that those cases involved local
activity by the foreign corporation as a
result of which property was sold to its local
cugstomers, while in the instant case there is
no local activity by respondent which generates
or which relates to the mail orders here in-
volved., Yet thess ordexrs are still a part ¢of
respondent’'s Iowa business. The fact that
respondent could not be reached for the tax
if it were not Qualified to do business in
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Iwa mum marely be 2 reault @ﬁ the

haa mmnﬁed m it that privilege, Iowa
can exaet this burden as a price of ea-
joying the full benefits flowing from its
Iowa bmineas. cf. Wiggongin v. J, Co
Pepney Co., Supra. Respondent cannot
awi& thai: parden though its business is
departmentalized, Whatever may be the
inspiration for these wail orders, how-
ever they may be filled, Iowa may rightly
assume that they are not unrelated to re-
spondent ‘s course of business in Iowa.
They are nonetheless a part of that buainess
though none of respondent's agents in Iowa
actually socliicited or placed them. Hence
ta include thm in the global amount of bene-
pondent is receiving from Igwa

& & &%

Y. 8. 335, it was held that a foréign corporation neither

qualified to do business in the state (Jowa) ner maintaining

any place of business therein, but accepting and filling orders

from ite home office in Minnescta obtained through solicitation

of traveling salesmen, was "2 retailer maintaining a place of

business in this state® within the meaning of the Iowa statute

apd 0 reguired te colleect and remit the uee tax.
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Seripto, Inc. v. Carson, 362 U. S. 207, involved
the zale of advertising apecialty merchandise by a Georgis
corparatién,whidh had no place of business, store or mer-
chandise in the State of Florida, to Florida purchasers who
were sclicited by so-called "advertising specialty brokers®,
_who signed the orders to be forwarded to Scripto as a "sales-
man®. The court in holding that there existed a sufficient
"nexus® for the imposition cof the Florida use tax upon

Scxipto stated, inter aliss

“a & e*pjorida haz well stated the course
of this Court's decisions governing such levies,
and we need but drive home its clear under-
standing. There must be, as our Brother Jackson
stated in Miller Bros, Cc. v. Maryland, 347
U. S. 340, 344-345 (1954), ‘some definite link,
some minimum connection, between a state and
the person, property or transaction it seeks
to tax.® We believe that such a nexus is
present here. First, the tax is a nondiscrimina-
tory exaction levied for the wse and enjoyment
of property which has been purchased by Florida
residents and which has actually entered into
and become a part of the mass of properxty in that
State. The burden of the tax is placed on the
ultimate purchaser in Plorida and it is he who




Honorable George E. Mahin
Page 10

enjoys the use of the property, regardless
of its source. We note that the appellant
is charged with nco tax--gave when, as here,
he fails or refuses €0 collect it from the
FPlorida customer. HNext, as Florida points
out, appellant has 10 vholesalers, jobbers,
or ‘salesmen’ conducting continuous loecal
solicitation in Plorida and forwarding the
resulting orders from that State to Atlante
for chipment of the ordered goods. The only
incidence of this sales transaction that is
nenlocal is the acoeptance of the order. True,
the ‘salesmen' are not regular employees of
appellant devoting full time to its service,
but we conclude that such a fine distinction
is without conastitutional significance. The
formal shift in the contractual tagging of the
saleaman as 'independent’ neither results in
changing his local function of soplicitaticn nor
bears upon its effectiveness in securing a sub-
atantial flow of goods into Florida. This is
evidenced by the amount assessed against appel-
lant on the statute’s 3% basis over a period of
but four years. To permit such formal ‘con-
tractual shifte’ to make a constitutional 4if-
ference would open the gates to a stampede of
tax avoidance., 8ee Thomas Reed Powell, Sales
and Use Taxes: Collection from Absentee Vendors,
87 Barv. L. Rev, 1086, 1090. Moreover, we cannot
see, from a constitutional standpoint, °‘that it
was important that the agent work foxr several
princigals. Chief Judge Learned Hand, in Bomze
: EHRSE LEwWeEaX o 165 Fo Zﬁ 33g 38’0 m test
is simply ﬁhe nature and extent of the activities
of the appellant in Florida. In ahort. wa canelude
that thia case is contrclled by Gene : :
Supra. As was said there, °‘All these different1a~
tions ara without constituticnal significance.® % #°¥
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The tw¢ leading canses vherein the ismposition of
use tax upon foraign corporations was interdicted by the

Supreme Court of the United States were Millex Bx

753,

In the Millexr Brothers case the Jslaware vendor
had no store, merchandise, salesmen nor any other indicia of
business in the State of Maryland., All purchases were made
by the residents of Maryland at vendor's store in Delaware,scme
of which purchases were carried me by the buyers and some of
which were delivered to them in Meryland by commmon carrier.
Ro telephone or mail orders were taken or solicited. The vendor
made use of radic, televisicn and newspaper media in Delavare
in the advertisement of its products. The State 6! mﬁam&
sought m compel the Delaware vendor to collect and remit use
tax on ai; pales made to Maryland residents, however delivered.
The Supreme Court of the United States held thie to be in viola-

tion of the m procees clause of the federal constitution
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as ap unwarranted esxtension of the state’'s taxing power beyond

its borders, no valid jurisdictionsl basis for such actien

having been established. mination of theee stipulated facts
in the appendix to the opinion clearly indicates that ﬁhev

minimum contact test, or nexus theory, could not have been |
gustained had it been advanced. Indeed, the court in its opin-

ion said thats

Gy @ & o & ®

dua procese requires some definite
1ink, some mimimum connection, between a
state and the person, property or trans-
action it seeks to tax.* ® *° (PP, 344-45)
(Emphasis supplied)

supra, the vendor was a mail order concern located at ﬂoréﬁﬁﬁ
Kanaas City, Missouri, a Delaware corporation also licensed to
do business iin Missouri. The State of Illinois aeaght to im-
pose the duty of collecting and remitting use tax upon the
vendor as to all sales of tangible personal property to Illi-
nois residente. Vendor had no Illinois coffice, warehouse Or
any other place of business in Illinois, no agent, salesman or
solicitor, no telephone listing and conducted no advertising

in any of the media, by billboards or in any other form, except
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through mail order catalogues enly. The court's majority,
in a 6 to 3 opinion, held that solicitation of Illinois
business through mail corder catalogues only with deliveries
of merchandise being made by common carrier was an inaufﬂn
client “nemus® upon which to predicate imposition of the

tax. The dissenting opinion, which would have affirmed the
collection of the use tax,was based, in a lerge part, upon
the fact that over twe million dollars workh of Illinois
business had been conducted by Hational Bellas EHese in a 15
month period preceding the Department’se proposed aasasMﬁié |
plus the voiume of the mail oxder advertising, Justice Eomé

stating (p. 761)s

at *® » & » @

There should be no doubt that this
large-scale, systematic, continuous solici-
tation and exploitation of the Illinois
consuner market is a sufficient ‘nexus’ to
require Bellas Hess to collect from Illinois
customers and to remit the use tax, especially
when coupled with the use of the credit re-
sources of residents of Illinois, dependent as
that mechanism is upon the State's banking and
credit institutions. Bellas Hess is not siwply
using the facilities of interstate commerce to
sorve customerxs in Illinois. It is regularly
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and continupusly engaged in ‘exploitaticn
of the consumer market' of Illineis (Miller
Srhd o Ve ‘T“L.ﬁ,“‘_._;‘;aé ,' 347 W. 8. 349' 347
{1954)) by soliciting residents of Illincis
who live and work there and have homes and
banking connections there, and whe, absent -
the solicitation of Bellas Hese, might buy
iocally and pay the sales tax to support
their State, * ¢ 27

The majority opinion through Justice Stewart, however
states (p. 757):

bt 2 » * L L L]

in applying these principles the Court
hes upheldthe power of a State to impose
1iability upon an out-of-state seller to col-

lect a local use tax in a variety of eircum-
are tha 65 ere asrranged oY

306
322 U,

ix o e

312 U, 8. 3597

8. 373.

and at page 758 that:

“% & ®the Court has never held that a
State may impose the duty of use tax collection
and payment upon a seller whose only connection
with customers in the State is by common ¢arrier
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or the imited St.ataa mu. Indead. in

pointing mm thet 'those OTRer CORCEINE. ..
are not receiving bemefits fream Iowa for
wbieh 3.& ma the power t.o mczt a ptwm

that; mryland mm not mat.itutmnany
impose a use tax obligation upon a Delaware
sellexr whe had no retail putlets or sales
policitors in Maryland. There the seller
advartised its wares to Maryland residents
through newspaper and radio advertising, in "’
addition to mailling circulars four times a
year., As a result, it made substantial sales
to Maryland customers, and made deliveries

to them by its own trucks and drivers.

“In order to upheld the power ¢©f Illinois
to impose sse tax burdens on National in this
case, we would have te repudiate totally the
sharp di&tin@tm mch thaae and other ﬁ@c:.s:Lons 23

44 I1l. 24 354; certiovari denied, 399 U. 5. 919, the Supreme
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Court of 1:.1;:.@1&&&1@ that Reader's Digest Association, Inc.,
(hexeiuaﬁwx. Reader'e Digest) was & “"retailer maintaining a
place of business in this state” under Section 2 of the Use
Tax Act. Reader‘s Digest, was a Delawaze Corporation with
Aetﬁm mmma in mm'mrk.- It was not }..tmm to do
business in . xmmas, nor 4id it have any aﬁfmsa, mmm

warehocuae, ml or. mwna}. mr&y or any tewsahm msting

in Illinoiwn. Bmmm. Reader's Digest did .muy af-m R=" )
subsidiaries, hoth Delaware thé. m licensed to do
business in nlimim and also held a' mjazity interest in another
n not licensed to do business in Illinois,

Pelaware corporatio
It was thmwgh these mmmm that thn mt ‘held Reader's
Pigest to he a t&t&iler maintaining a plam of htmineas in this
ﬁmm"ammmmmmmMmmmaw&m
itewms mﬂmmmmmwm nmlthkswdphemmph
albums. sold !sy mmr s m,geat o m&d@aﬁa of the stam of
Illinois by mail order frem outside the State, |

. The Illincis coust set furth tho basis for its denial
of tax exempt status to Reader’s Digest Apsociation in the
fellowing laenguage: (pps. 357-359):
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bl ® * ® o *®

Pefendant next contends that the
activities and presence of plaintiff’s
subsidiaries and Quality School Plan,
Ing, in this State subject plaintiff to
use-tax:liabilicy. While Section 2 of
the Use Tax Act does include, within °®&
retaliler maintaining a place of business
in this State, ' any retailer ‘having or

maintaining within this State, directly

or by a subaidiazy;ien office, distribution

house, saleg housze, warehouse or other
place of business' (emphasis added), this

. pection algso must be construed in light of

United States Supreme Court limitations.

In National Dellas Hese the court reguired
the presence of a retail outlet, solicitor,
or property within the State to subject an
out-of-state vendor to liability for use-tax
cocllection. Plaintiff admits that Beader's
Digest Sales and Services, Inc., solicits
advertising in the State of 1lilincis for
plaintiff's 'Reader’'s Digest' magazine,

But plaintiff argues that Reader's Digest
Sales and Servicee, Inc., is an agent fer

the solicitation of advertising only and
therefore it should not DdDe considered a

basie for taxing the sale of the bnnks and
albume. In Nelson v. Nontgomers :
(1941), 312 v.8. 373, 85 L. E4, 397, 61 8.
Ct. 593, the United States Supreme Court con-
sidered the validity of the lowa use tax in
relation to separate departmente of Montgomery
Ward. Respondent Montgomery Ward which had
2% retail stores in Iowa, arcued that because
its mail order bdusiness was separate and had
no connaction with that State, it wae not li-
able for use~tax collection for its mall order

business. The court held: ‘Some of regpondent's
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employees are in Icwa representing it
in the courze of business which it is
conducting pursuwant to its permit to do
busiress in that state. The fact that
other of its emplovees who work in the
mail order houses and handle the mail
orders here invelved are not in Iowa is
wvholly irrelevant. It does not permit

. regpondent to escape tho burden vhich
Ivwa has exacted as a price ¢f enjoying
the full benefits flowing from its aggreqats
icwa businezs.' (312 U,8. at 275.) Threugh -
its solicitors in the State of Illinois,
plaintiff would ke lisble for use-taz collec-
tion on its magazine sales, abaent its exe \
emption. However, this exempticn does net \
extend to other products, i. e.,; books and
albumg, sold to Illincis residents. Consider-
ing the full benefits flowing to plaintiff‘'s
sggregate buziness from its resident sclicitors
and loecal advertiaing, we f£ind without further:
examination of the other subsidiaries an ade-
quate basis for use~tax liability.” (Emphasis

suppiied) .

Az to my cpinion (s-65, supra) adverted €§ byuéhe
Robbdns Company as the "Spencer Opinion”, the question con-
cerned o proposed method of business operatien by the com-

pinies involved rather then a proposed assesement of use tax

neasured by gross receipts derived from salea already made.
The aubsidiary corporate xetail outlet proposed 2s & representa~

tive of ancther subsidiary mail order e@rpéxati@n wag decned
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sufficient to provide the necessary "connection betveen

the state and the person, property or transaction it secks
Inc, gupra, upon

vhich to predicate impoeition of the tax. I adhere to that

opinion.

Under the facts as presented in your iaguiry, the
contact of The Robbins Company with the Btate of Illincis is
in ita wwnawwhiy and operation of a sales office in Illinois
where it, #amdttedxy. collects and remits “sales taxes” from
its consumer customers in Illianis, plus its cwnerohip and

contyol of The International Mint, Inc., vendor of commemor-

ativa coins, which company receives in the District of Colum-
bia ordars for such merchandise from, inter alja, Illincis
puzrchasers which, aceording to your inquiry, are “forwarded
to Rebbins under an arzangesent for fulfillament®.

That there aze good and sufficlent business reasons
fozr the foregoing mangmt. botwosn Robbins and International
is not denied, That Robbins derives benofits, fxom the
aﬁawata@na of its pubsidisry, Isternmational, in Illinois as

well ag in other states is sesrcely contestable. ILf Robbins
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obtained the orders for the commemorative colins which it
monufactures and eold them by mail order only there is no
doubt that because of its cpevation of 2 sales outlet in

Illinois selling 4ifferent merchandise, that it would €all

squarely within the ambit of The Reader’s Pidest Asscciat
and Naticnal Bellas Hess cases, guprs, a3 having .i;he mini-
mum contacts requisite to the imposition of use tax by the
Illincis Department of Ravenua.

It is evident ‘fmm en examination of all of the
foregoing authovities, whether they uphold or deny imposition
of use tax on interstate business, that the facts determine
the application of the legal principles involved.

It is my view, based upon the close connection é‘f \
The Robbins Company, conducting business and paying taxes in |
Iliinoie, ond ite wholly owned subsidiary, International
Mint,Inc.,. which forwards all of its ordexs to Robbins °for
fulfillment® that the lllincis ﬁmrtm@nt of Revenue, whate
ever mey be the remsons for such orders to be retailed by

wmail, or however they may be filled, way rightly assume that
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they are not unrelated to Robbins' couree ¢f business ia
Ill&ﬂﬁiﬂo sea w Y s R &, Roebi 244 & E o 8 312 'ﬂc 3.
359, 364. It would likewise appesr that Robbins and its

subsidiary, Internatiomsl, are “plainly acccrded the pro-
tection and services of the taxing State® (Illinois). See

supxa, p. 757, .
It is my opinion, in light of the foregeing, that

Illineis may properly requirs remittance of its use tam from
The Robbins Company measured by the grose roceipts from Gales
made by its vholly owned subsidiary, Internatiomal #Mint, Inc.,

to Illinois purchasers.

Very truiy yours,

ATTORNEY QGRHEBERAL




